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                                                                                            G.R. No.1357/2014 

BEFORE THE JUVENILE JUSTICE BOARD, UDALGURI, BTAD::ASSAM 

                           G.R. Case No.1357/2014 

         (U/S-5 of E.S. Act) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    Sri Jiten Narzary  

    S/o-Sri Nirmal Narzary   

    R/o Amlaiguri 

    P.S. Harisinga  

    Dist. Udalguri, BTAD::Assam 

        ---------Child in conflict with law 

                                                           (Earlier juvenile in conflict with law) 

 

Present:  Sri Rajesh Bodo, A.J.S./Principal Magistrate 

Learned Members: 1. Sri Nandeswar Daimary and 2. Smti. Meena Devi 

Advocate for the Prosecution: Mr. Jyotish Das, LPO, Udalguri    

Advocate for the C.C.L.: Mr. J. Brahma, Learned legal aid counsel        

Evidence recorded on: 17.11.15/30.11.15/18.12.15/28.4.16/26.5.16 

    & 30.6.16 

Argument heard on: 14.7.2016  

Judgment delivered on: 26.7.2016  
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JUDGMENT 

1. The prosecution story in brief is that, basing on specific information 

provided by 3 FID comma 4 CISU regarding movement of suspected 

NDFB(S) terrorist in Amlaiguri (QE-3804), an operation was launched at 

2300 hrs on 19th December, 2014 by a team consisting of one officer, one 

JCO and 17 OR from Army camp, Golandi along with police representative 

named ASI Nripen Chandra Tamuli, P.S. Harisinga. In the operation the 

child in conflict with law, in short “CCL”(earlier juvenile in conflict with 

law) namely Jiten Narzary was apprehended on 20.12.2014 at 3:45 A.M. 

along with one hand grenade No.36 and then handed over to Harisinga 

P.S. along with copy of handing and taking over certificate, seizure memo, 

arrest memo, NOC and medical certificate for further necessary action. 

2. To this effect informant, Havilder Suraj Kiran lodged an FIR before the 

O/C, Harisinga P.S. On receipt of the FIR, Harisinga P.S. Case No.59/14 

U/S-5 of E.S. Act r/w Section-10/13 UA (P) Act was registered against CCL 

Jiten Narzary.   

3. In due course the case was duly investigated by the I/O. Initially, Jiten 

Narzary was shown as an accused but he was declared as a juvenile in 

conflict with law (now the child in conflict with law) vide order dated 

24.4.2014 passed by the learned CJM(i/c), Udalguri on the strength of 

ossification test report. After completion of investigation the I/O submitted 

charge sheet against the CCL U/S-5 of E.S. Act. However, no material was 

found against him U/S-10/13 of UA (P) Act. Hence, this case. 

4. When the CCL appeared before this Board, copies of relevant documents 

were furnished to him. Then, the particulars of offences U/S-5 of E.S. Act 

were read over and explained to him by my learned predecessor, which he 

pleaded not guilty and claimed to be tried. Thus, the Board decided to 

continue with the enquiry and issued summons to witnesses.   

5. POINTS FOR DETERMINATION: 

Whether the child in conflict with law Jiten Narzary illegally 

possessed a hand grenade No.36 and thereby committed an 

offence punishable U/S-5 of E.S. Act; and within my cognizance? 
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6. The prosecution side examined as many as many as 8(eight) witnesses. 

Amongst them PW-2, 3 and 4 were declined to be cross-examined by the 

defence but cross-examined the remaining witnesses. Thereafter, the 

prosecution evidence was closed and then finding sufficient material 

against the CCL, his statement of defence U/S-313 CrPC was recorded. 

The plea taken by the CCL is that the allegation levelled against him is 

totally false. The Army personals did not recover any grenade from him. 

He is not a member of any banned organization. Someone gave false 

information as such. Hence, he prayed for his acquittal. However, he 

declined to adduce defence evidence.  

7. I have already heard arguments from both sides. I have also gone through 

the case record very minutely. At the time of argument learned advocate 

of the CCL Mr. J. Brahma submitted that the prosecution has failed to 

prove the seizure memo as per law. He further submitted that though the 

CCL was apprehended by the Army personals that does not mean that he 

was in possession of the alleged hand grenade. Hence, he prays for 

acquittal of the CCL from the charges in this case. 

8. On the other hand learned LPO Mr. J. Das submitted that the evidence 

adduced by the prosecution witnesses sufficiently corroborated the facts 

mentioned in the FIR. He submitted that the evidence is sufficient enough 

to bring the CCL guilty of alleged offence and so it is prayed to pass the 

judgement in accordance with law.           

DISCUSSION, DECISION AND REASONS THEREOF: 

9.  The PW-7 being the informant, therefore, let me discuss the evidence of 

this witness beforehand the other witnesses. In his evidence he deposed 

that on 19.12.2014 they got secret information from their source and 

accordingly made a search at Amlaiguri under Harisinga P.S. at about 

11:30 PM in respect of a boy named Jiten Narzary. He stated that they did 

not find him in his house and on being asked his mother told them that he 

was sleeping in another person’s house. On the same day at about 3:45 

A.M. they found him in another person’s house at a distance of about 50 

m from his own house. He further stated that they found a hand grenade 

36 under the pillow of Jiten Narzary. Then he was brought to their camp 



4 

                                                                                            G.R. No.1357/2014 

and after making some preliminary enquiry he was taken to Harisinga P.S. 

and handed him over to police. In this connection he also filed an FIR 

against the CCL at the PS vide Ext.5. Ext.5(1) is his signature. The hand 

grenade was seized vide Ext.1 and Ext.1(3) is his signature. 

10.  While cross-examined by the defence PW-7 stated that he does not know 

whether the village headman of the concerned village was with them at 

the time of making the raid. He also expressed ignorance regarding the 

name of the person where they found Jiten Narzary. He stated that he put 

his signature in Ext.1 at the police station. He further stated that in the 

room where Jiten had been sleeping there was a lady, who was sleeping in 

another bed in the adjacent room. He also stated that they were all 

together 17 Army personals at the time of making the raid, including him 

and a JCO. At the time of making the raid, including him, five Army 

entered in the room, two in front of him and two behind him. He denied 

that no grenade was recovered from the CCL and that he was not involved 

in any unlawful activities in favour of any banned organisation. He also 

denied that the CCL was arrested out of suspicion. 

11.  In his evidence PW-8, who is also an army personal, corroborated the 

evidence of PW-7 to the effect that they made search in respect of Jiten 

Narzary and that he was found sleeping in other person’s house in the 

same village. He also corroborated the evidence of PW-7 to the effect that 

they found a hand grenade 36 under his pillow and that he was brought to 

their camp and after making some preliminary enquiry he was taken to 

Harisinga P.S. and then handed over to police. The witness also stated 

that the hand grenade was seized vide Ext.1 and he put his signature on it 

as Ext.1(4).  

12.  At the time of cross-examination PW-8 admitted that at the time of the 

taking Jiten the village headman was not with them but was outside the 

house. According to him police officer, a JCO and 17 other army personals 

went in search of Jiten. He stated that at the time of recovery of the 

grenade and apprehending the CCL, he was outside the room. According 

to him the CCL was sleeping alone in the room. He expressed ignorance 

regarding the name of the person in whose house Jiten was found. He 
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stated that in the house where they found the CCL, there were other 

persons in that house. He also admitted that he put his signature in Ext.1 

at the police station. He denied that no grenade was recovered from the 

CCL and that he was not involved in any unlawful activities in favour of 

any banned organisation. He also denied that the CCL was arrested out of 

suspicion and then handed over to police. 

13.  Again, in his evidence PW-5 deposed that on 20.12.14 he was posted at 

Harisinga P.S. as an ASI of police. In the early morning of that day at 

about 2:00 a.m. the Army personals from Golandi camp, Udalguri came to 

Harisinga P.S. and requested the then O/C of the P.S. S.I.(i/c) Giridhar 

Sarma to depute a police personnel as guide. He was entrusted by the O/C 

to accompany the Army as guide. But, the Army personals did not reveal 

where they would go for search. In the latter part of his evidence he 

deposed that the Army personals went to Amlaiguri village in search of 

Jiten Narzary, S/o Nirmal Narzary, who was not present in his house. His 

younger brother allegedly took the Army personals to a house of an 

Adivasi person and stated that his brother might be there in that house. 

So, as pointed by the younger brother of the CCL, the Army personals 

searched the house of the Adivasi people. He stated that initially he did 

not enter with the Army personals in that house. According to him the CCL 

was sleeping in the room with another boy. 

14.  The witness further stated that they were told that a grenade was found 

beneath the pillow where the CCL was sleeping. After that he also entered 

into room and found the CCL there. He was brought therefrom and take 

away by Army personals leaving him at the police station. 

15.  While being cross-examined PW-5 stated that he forgot the name of the 

person in whose house the CCL was found. He also could not say the 

name of the boy with whom the CCL was sleeping. According to him no 

document of seizure memo was prepared by the Army personals at the 

place where the CCL and the grenade was found. According to him 5/6 

Army personals entered in the house of the Adivasi person. But, he does 

not have any personal knowledge wherefrom the Army personals 

recovered the grenade. 
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16.  Now, let me discuss what the other witnesses stated in their evidence. In 

his evidence PW-1 deposed that about 5-6 months before giving evidence 

before the court, one night at about 12-1 o’clock a boy was apprehended 

in association with police personals of Harisinga police station. He also 

stated that a hand grenade was recovered from his possession which was 

seized vide Ext.1. Ext.1(1) is his signature. 

17.  While being cross-examined PW-1 stated that they gharaod since night 

and arrested him at about 3:00 A.M. He admitted that at the time of the 

operation the village headman was not with them. He stated that boy was 

taken to their camp where he was kept for 6-7 hours. He also stated that 

he had been to the police station at the time of handing over him to the 

police. He admitted the fact that he put his signature in the seizure list at 

the police station. He expressed ignorance regarding the type of grenade 

allegedly recovered from the boy. According to him 20–25 Army personals 

were with them. He denied that no grenade was recovered on that day 

and that the CCL was not a member of NDFB(S).  

18.  The evidence of PW-2, PW-3 and PW-4 seems to be of no importance for 

the prosecution or the defence. Because, in their evidence all of them 

stated that they knew the JCL but know nothing about the incident and 

the fact involved in the case. 

19.  Now, let me see what PW-6, the I/O of the case, has stated in his 

evidence. He stated that on 20.12.2014 he was posted at Harisinga P.S. as 

an attached officer (S.I). On that day he was in charge of the P.S. as the 

O/C was on leave. At about 1:00 P.M. on that day the Army personals 

from Golandi Camp, Udalguri handed over the CCL Jiten Narzary along 

with a hand grenade with seizure memo, Ext.2. He stated that Havilder 

Suraj Kiran, Army camp, Golandi, C/O 99 APO also filed a formal FIR 

against the CCL. Accordingly, Harisinga P.S. Case No.59/14 dated 

20.12.2014 was registered against the CCL U/S-5 of E.S. Act r/w Section-

10/13 UA (P) Act. He allegedly seized the hand grenade handed over to 

him vide Ext.1. Ext.1(2) is his signature. 

20.  PW-6 also stated that he himself took the task of investigation of the case 

and accordingly visited the place of occurrence on the same date. At first, 
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he went to the house of the CCL at about 2:15 P.M. Then, he visited the 

house of Phukan Karmakar from where the CCL and the hand grenade 

was allegedly recovered. He also recorded the statement of witnesses and 

drew sketch map of the P.O. vide Ext.3 by putting his signature Ext.3(1). 

After recording the statement of witnesses he arrested the CCL and 

forwarded to the honorable court because he was shown as a major, aged 

about 19 years. Sequentially, he took the plea of juvenility and as per 

order of the honorable court of CJM, Udalguri dated 27.3.2015 his 

ossification test was done. On the basis of the ossification test report Jiten 

Narzary was held as a juvenile. Then, after completion of investigation he 

submitted charge sheet against the CCL U/S-5 of E.S. Act after getting 

approval order from Addl. S.P., Udalguri. However, he admitted that no 

materials were found U/S-10/13 UA (P) Act. Ext.4 is the charge sheet and 

Ext.4(1) is his signature. 

21.  At the time of cross-examination he admitted that he was not present 

when the search was made by Army personals but deputed ASI Nripen Ch, 

Tamuli to accompany them.  

22.  On careful scrutiny of the evidence of the prosecution witnesses it is 

apparent that only PW-5, PW-7 and PW-8 were present at the place of 

occurrence when the CCL was apprehended. On further scrutiny of their 

evidence it is also apparent that PW-5 has no personal knowledge whether 

any grenade had been recovered from the possession of the CCL. 

Because, he admitted that he does not have any personal knowledge 

wherefrom the Army personals recovered the grenade. Under the 

circumstances the evidence of PW-7 and PW-8 are the most vital ones. 

However, since PW-8 admittedly did not enter in the room, therefore, we 

have to solely rely on the evidence of PW-7 to find out whether any 

grenade had been recovered from the possession of the CCL.  

23.  Now, in his evidence PW-7 stated that five Army personals, including him, 

entered in the room where the CCL was sleeping and found the grenade 

from beneath the pillow. Most interestingly, he stated that he does not 

know whether the village headman of the concerned village was with them 

at the time of making the raid. On the other hand in his cross-examination 
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PW-8 admitted that at the time of the taking Jiten the village headman 

was not with them. He stated that he was outside the house. Thus, clear 

contradiction is there regarding the fact whether the village headman was 

there at the place of occurrence when the CCL was apprehended along 

with the alleged grenade. Since the village headman has not been 

examined by the prosecution as a witness in this case, therefore, a clear 

doubt is there regarding his presence at the place of occurrence when the 

raid was conducted. 

24.  Chapter VII-C of the Code of Criminal Procedure deals with general 

provisions relating to searches. Section-100(4) states that before making a 

search under this Chapter, the officer or other person about to make it 

shall call upon two or more independent and respectable inhabitants of the 

locality in which the place to be searched is situated or of any other 

locality if no such inhabitant of the said locality is available or is willing to 

be a witness to the search, to attend and witness the search and may 

issue an order in writing to them or any of them so to do. 

25.  Again, Section-100(5) states that the search shall be made in their 

presence, and a list of all things seized in the course of such search and of 

the places in which they are respectively found shall be prepared by such 

officer or other person and signed by such witnesses; but no person 

witnessing a search under this section shall be required to attend the court 

as a witness of the search unless specifically summoned by it. 

26.  Similarly, Section-100(6) states that the occupant of the place searched, 

or some person in his behalf, shall, in every instance be permitted to 

attend during the search, and a copy of the list prepared under this 

section, signed by the said witness, shall be delivered to such occupant or 

person. 

27.  It appears from the manner in which the search was conducted by the 

Army personals that they did not follow the aforesaid mandatory 

provisions enunciated under Section-100 of the Code of Criminal 

Procedure. Thus, I hold that the evidence of the prosecution witnesses are 

not reliable at all. The conduct of Army personals creates a doubt in my 

mind regarding the propriety of search conducted by them. The non-
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compliance of mandatory provision regarding searches also allows me to 

draw an adverse inference against them. So, I hold that there is a serious 

doubt regarding the fact of seizing any grenade from the possession of the 

CCL. Situated thus, I further hold that the CCL should be given the benefit 

of doubt in his favour. 

28.  In view of what has been discussed above, I hold that the prosecution 

has failed to establish the guilt of the CCL. The learned members of the 

board are also of the same opinion. Therefore, he is acquitted from the 

charges of this case and set at liberty forthwith. 

29.  The P.R. bond submitted by the CCL stands cancelled. He is discharged 

from further liabilities in the case.  

30.  The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 26th 

day of July, 2016 at Udalguri, BTAD::Assam. 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Rajendra Kr. Nayak-------------------PW-1 

ii. Sri Phukan Karmakar---------------------PW-2 

iii. Sri Minu Karmakar-------------------------PW-3 

iv. Sri Paramananda Karmakar--------------PW-4 

v. Sri Nripen Ch. Tamuli---------------------PW-5 

vi. S.I. Giridhar Sarma------------------------PW-6 

vii. Havilder Suraj Kiran-----------------------PW-7 

viii. Havilder Mukesh Singh-------------------PW-8 

2. DEFENCE WITNESSES:--NIL--- 

3. COURT WITNESSES:--NIL-- 

4. PROSECUTION EXHIBITS:- 

i. Ext.1---------Seizure list 

ii. Ext.1(1)-----Signature of PW-1 in Ext.1 

iii.Ext.1(2)------Signature of PW-6 in Ext.1 

iv.Ext.1(3)------Signature of PW-7 in Ext.1 

v.Ext.1(4)--------Signature of PW-8 in Ext.1 

vi. Ext.2--------Seizure memo 

vii. Ext.2(1)-----Signature of PW-5 in Ext.2 

viii. Ext.3--------Sketch map of the P.O. 

ix. Ext.3(1)-----Signature of PW-6 in Ext.3 

x. Ext.4--------Charge Sheet 
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xi.Ext.4(1)-----Signature of PW-6 in Ext.4 

xii.Ext.5----------FIR 

xiii.Ext.5(1)-------Signature of PW-6 in Ext.5 

5. DEFENCE EXHIBITS:--NIL--- 

 

Typed and corrected by me:                                                    

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

 

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         

  


